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In the Court of Appeals of the District of Columbia 


No. 2558. 


Springfield Fire A: Marine Ins. Co. of Springfield. Mass., a 

Corp., Appellant, 
vs. 

Harry Ellis Chandler. 


a 


Supreme Court of the District of Columbia. 


At Law. No. 54245. 


Harry Ellis Chandlee, Plaintiff. 

vs. 

Springfield Fire & Marine Insi range Company of Springfield, 
Massachusetts, a Corporation, Defendant. 


Fnited States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above entitled cause, to wit: 


1 Declaration. 

Filed December 29, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54245. 

Harry Ellis Chandlee, Plaintiff, 

vs. 

Springfield Fire & Marine Insurance Company of Springfield. 
Massachusetts, a Corporation, Defendant. 

1. The plaintiff, Henry Ellis Chandlee, sues the defendant. 
Springfield Fire & Marine Insurance Company, of Springfield, Mas¬ 
sachusetts, a corporation, for that on, to wit the sixth day of July, 
A. D. 1911, the plaintiff was the owner of one automobile, of the 
trade name of “Marion,” being a runabout, and a model of the year 
1—2558a 
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1911, in the District of Columbia; that on the said sixth day of 
July. A. D. 1911, the Springfield Fire & Marine Insurance Company, 
of Springfield Massachusetts, was and still is a corporation, duly 
incorporated with authority to insure risks by fire; and on the day 
and rear aforesaid, in consideration of the sum of Twentv-four Dol- 
lars ($24.00), to defendant paid, the said defendant, Springfield 
Fire & Marine Insurance Company of Springfield, Massachusetts, 
executed to plaintiff a policy of insurance on the said automobile, 
for the sum of Twelve Hundred Dollars ($1200.00) ; the said insur¬ 
ance covered a period or term of one year, beginning on the sixth 
dav of July, A. D. 1911. at noon, and continuing until Julv 

2 0th. 1012. at noon, and the said defendant agreed, in consid¬ 
eration of the payment of said $24.00, subject to the condi¬ 
tions endorsed on the said policy, and which constituted the basis of 
the said insurance, to pay to plaintiff out of the capital stock, funds 
and assets of said company, the amount of all such damage and loss 
as might be suffered by fire to the property in the said policy of in¬ 
surance mentioned, to an amount not exceeding Twelve Hundred 
Dollars ($1200.00). That the plaintiff was. at the time of the mak¬ 
ing of said policy, and thence up to the time of the damage and loss 
hereinafter mentioned, continued to be. the owner of the said auto¬ 
mobile. and after the making of the said policy, and while it was in 
force; the said automobile, amounting in value to the sum of Twelve 
Hundred Twelve Dollars and Seventy cents ($1212.70), was, on, to 
wit, the 22nd day of October, A. D. 1911, burned and damaged by 
fire, whereby plaintiff suffered a loss because of the damage to the 
said automobile, to the extent of Eleven Hundred Twentv-five Dol- 

a. 

lars and Twenty cents ($1125.20). That all conditions mentioned 
in said policy were fully performed, and all things happened, and 
all times elapsed necessary to entitle plaintiff to maintain this action, 
and nothing happened or was done to prevent him from maintain¬ 
ing same. yet the plaintiff has not been paid, out of the capital stock, 
funds or assets of said company, by the said defendant, the amount 
of damage or loss as contracted to be paid by the defendant on ac¬ 
count of the said loss as aforesaid, and the sum of Eleven Hundred 
Twenty-five Dollars and Twenty cents ($1125.20) remains 

3 due and unpaid by the said defendant to the plaintiff. 

Wherefore, the plaintiff brings this suit and claims the 
sum of Eleven Hundred Twenty-five Dollars and Twenty cents 
($1125.20) with interest thereon from the 22nd day of October. 
\. D. 1911, besides costs. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

Pleas. 

Filed Januar\ T 25, 1912. 

* * * * * * * 

The defendant for plea to the declaration herein says that it 
never promised the plaintiff in manner and form as the plaintiff 
hath alleged. 
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And for a further plea to said declaration, this defendant says 
that by the express terms and conditions of the policy of insurance 
in the said declaration mentioned it was and is provided, among; 
other things that said entire policy should he void if the insured has 
concealed or misrepresented, in writing or otherwise, any material 
fact or circumstance concerning this insurance or the subject thereof, 
or if the interest of the insured in the property be not truly stated 
in said policy; or in case of any fraud or false swearing by the in¬ 
sured touching any matter relating to this insurance or the subject 
thereof, whether before or after a loss; or if the interest of 

4 the insured he other than unconditional and sole ownership; 
or if the subject of the insurance be personal property and 

be or become encumbered by a chattel mortgage; or if said policy 
be assigned before a loss. 

And this defendant says that the plaintiff, being the insured in 
said policv described did at the time of obtaining said policy of in¬ 
surance conceal and misrepresent material facts and circumstances 
concerning said insurance and the subject thereof in this; that said 
plaintiff concealed the fact that said automobile, the subject of said 
insurance, was not new. and misrepresented the same by represent¬ 
ing that it was new. when. a« the plaintiff well knew, the same was 
not new; and the said plaintiff further misrepresented that said auto¬ 
mobile cost sixteen hundred and fiftv dollars, when as the plaintiff 
well knew the full cost thereof was onlv. to wit. twelve hundred dol¬ 
lars; and said plaintiff further misrepresented that said automobile 
was fully paid for. when, as said plaintiff well knew only to wit 
five hundred and fifty dollars bad been paid on account of the pur¬ 
chase price of said automobile and the said plaintiff owed therefor 
the sum of to wit six hundred and fifty dollars. 

And the defendant further says that the interest of the plaintiff, 
the insured, was not truly stated in the said policy, in this that the 
title to and right of propertv in said automobile was in one Eber- 
sole and not in the plaintiff, as stated in said policy. 

And defendant further says that the interest of the insured. 

5 the said plaintiff, was not that of unconditional and sole own¬ 
ership, but was otherwise, to wit, only a right to purchase the 

same, the ownership being in tbe said Ebersole. And defendant 
further says that at tbe time tbe said policy of insurance was exe¬ 
cuted. the said automobile was encumbered by a chattel mortgage to 
secure the sum of to wit. six hundred and fifty dollars. 

And the defendant further says that the said policy was. by the 
plaintiff, assigned before any loss or damage to said automobile by 
fire, on, to wit, the flth dav of July. 1911. to. to wit. the Provident 
Savings Bank, a Corporation; all said breaches of the conditions of 
said policy being without the knowledge of the defendant until 
after the loss and damage by fire to the said automobile in the said 
declaration mentioned. All which this defendant is ready to verify. 
Wherefore this defendant prays judgment if the said plaintiff ought 
to have or maintain bis aforesaid action against it. 

MYEB COHEN. 

W. G. JOHNSON, 
Attorneys for Defendant. 
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Joinder of Issue. 

9 4 * 

Filed February 19, 1912. 

******* 

The plaintiff joins issue on the pleas of the defendant filed in the 
above entitled cause. 

WILTON J. LAMBERT, 
RUDOLPH TL YEATMAN, 

Attorneys for Plmntiff. 


fi Memorandum. 

February 18. 1913.—Verdict for Plaintiff for $1125.20 and inter¬ 
est from October 22. 1911. 

Supreme Court of tbe District of Columbia. 

Friday, March 7 ih, 1913. 

Session resumed pursuant to adjournment. Hon. Daniel Thew 
Wright, Justice presiding. 

* * ***** 

Upon consideration of defendant s motion for a new trial filed 
herein, it is ordered that said motion be, and the same is hereby over¬ 
ruled and judgment on verdict is ordered. Wherefore it is consid¬ 
ered that the plaintiff herein recover of defendant, the sum of One 
Thousand One Hundred and twenty-five and 20/100 Dollars 
($1125.20) with interest thereon from the 22nd day of October. 
A. D. 1911, together with costs of suit to be taxed by the clerk, and 
have execution thereof. 

From the foregoing judgment the defendant by its attorney Mr. 
Wm. G. Johnson, in open court, notes an appeal to the Court of 
Appeals, Whereupon, the penalty of a bond to operate as a Super¬ 
sedeas is hereby fixed in the sum of One Thousand Five Hundred 
Dollars. 

7 Memoranda. 

March 11, 1913.—Appeal bond approved and filed 

April 21, 1913.—Bill of Exceptions submitted and time to tile 
record in appellate Court extended to May 20, 1913, inclusive. 

Supreme Court of the District of Columbia. 

Monday, April 28th, 1913. 

Session resumed pursuant to adjournment. Hon. Daniel Thew 
Wright, Justice presiding. 

★ * ***** 

The Court having this day signed the Bill of Exceptions, taken at 
the trial of this cause and heretofore submitted, now orders the same 
of record nunc pro tunc. 
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Bill of Exceptions. 
Filed April 28. 1913. 


He it remembered that at the trial of this cause and before the jury 
retired to consider of their verdict, the plaintiff, to maintain the 
issues on his part joined, gave in evidence, the testimony of 

8 plaintiff tending to show that prior to June 29. 1911, plaintiff' 
was the owner of a Paige-Detroit automobile and that on said 

date he purchased of one J. TI. Ebersole a Marion Car. known as 
Model 40, for which he gave said Ebersole the said Paige-Detroit car. 
$200. in cash and the promissory note of plaintiff for $050. dated 
June 29. 1911, payable in thirty days. Said note is in the words 
and figures following: 

3.45 Tnt. 

050.00 

■ t 

$053.45 

Washington, D. C., June 29. 1911. 

Thirty days after date I promise to pay to the order of J. If. Eber¬ 
sole six hundred, fifty and no/100 Dollars, at The Provident Savings 
Hank. Washington, D. C., value received with interest at the rate of 
six per cent per annum until paid. Demand. Protest, and Notice 
waived bv the parties to this note. 

II. ELLIS CHANDLEE, 

Ad dress 930 F St. Y. IP. 

No. 3310 Due July 31/11. 

e- 

(Stamped on face “The Provident Savings Hank Cancelled Jul- 
29 1911 Washington, D. C.”) 

(Endorsed as follows: “Demand, Protest, and Notice Waived 
.). II. Ebersole/’) 

The Marion car was delivered to plaintiff on June 29. 1911: no 
chattel trust or incumbrance of any kind was then upon it nor put 
on it at that time; just a note for the balance due, was given. 

About July 1 or 2, 1911 plaintiff instructed John J. Higgins who 
had placed insurance on plaintiff’s Paige-Detroit car to place insur¬ 
ance on this Marion car; ITiggins came to plaintiff’s office and plain¬ 
tiff took the proper steps to obtain insurance through him and 

9 ordered the insurance; plaintiff made out the application; 
Higgins had delivered insurance policies to plaintiff before 

Higgins delivered the policy to plaintiff’s brother; about a month 
later, when Higgins sent plaintiff the bill for the premium amount¬ 
ing to $24. plaintiff paid it; plaintiff did not see the policy until 
after the fire which occurred on October 22, 1911. Plaintiff left the 
city directly after ordering the insurance, returned on July 4, 1911. 
and went away again on July 7, 1911; he had the car in his pos¬ 
session all this time. The car was totally destroyed by the fire which 
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occurred in plaintiff s private garage in the rear of his premises, 1828 
Lament Street; fire was caused by the accidental ignition, from a 
soldering torch, of gasoline which had leaked from a bucket which 
plaintiff afterwards discovered had a hole in it. Plaintiff notified 
Higgins of the fire, either that night or the next day and next went 
lo the Provident Savings Bank to get the policy and subsequently 
sent to the defendant notice of the fire and a statement of the condi¬ 
tions relating to the fire and the policy, which statement was given 
in evidence and at the instance of defendant is here set forth in full 
as follows: 

“To the Springfield Fire & Murine Insurance Company of Spring- 
field. Massachusetts: 

Bv vour poliev of insurance. No. 21847, issued bv Thomas J. 
Fisher A: Company, Inc., your agent of W ashington. I). C., you m- 
sured Harry Ellis Chandlee against loss and damage by fire, for the 
term of one year from the sixth day of .July, 1911. at noon, to the 
sixth day of July, 1912, at noon, to the amount of Twelve 
10 Hundred Dollars ($1200), according to the terms and condi¬ 
tions printed in said policy, the written portion, together with 
a correct copy of endorsements, transfers and assignments being a* 
follows: 

Name of Insured—Harry Ellis Chandlee. 

Address of Insured—980 “F” Street, N. W\, Washington, D. C. 
Occupation of Insured—Patent Attorney. 

$1200.00—On One Automobile and equipment as herein de¬ 
scried: W hile within the limits of the United States and Canada, 
including while in building or garage, on road or railroad car or 

other convevance, ferrv or inland steamer or on coastwise steamer 
*• 7 « 

and 

Ixamd from a United States or Canadian port of a United States 
and 

or Canadian port, subject to loss or damage by fire only. 

This policy covers fire originating within the machine, or from 
any cause whatsoever, including explosion, self-ignition and light¬ 
ning, and places no restriction as to the use or storage of gasolene, 
when not in violation of any law, statute or municipal restriction. 


Trade name of automobile 
and mfr. 

Marion . 


Factory and 
motor No. 

. 3322 


Type of body 
Runabout 


Motive—horse-power. 
No. of cylinders. 


License 

No. 


Gasoline. 40 H. P. 6761 


Model—Year, 
letter or No 

1911 


The automobile above described is wholly kept, when not in use, 
in building No. Rear 1828 Lamont. Street, N. W\, Washington, 
D. C. Occupied as a Private Garage. 

11 The above described Automobile when purchased by as¬ 

sured was new. 
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If second-hand state when purchased. -. 

The cost to the insured of the above described Automobile, in¬ 
cluding its equipment, was $1650. 

Is the Automobile fully paid for? Yes. 

State incumbrance if any? -. 

For what purpose is this Automobile to be used? Private. 

State amount of other Insurance, if any, $—. 

Attached to and forming part of Policv No. 21847 Washington, 

D. C. 

Agency of the Springfield Fire A Marine Insurance Co., of Spring- 
field. Mass. 

Dated July 6, 1911. 

THOMAS J. FISHER A CO.. INC., 

By TITOS. M. GALE, Agt., 

Vice President. 

The total fire insurance on said property at the time of said fire 
was $1200 and no more. 

The fire occurred on the 22nd dav of October, 1911. at about the 
hour of 4.80 o’clock P. M., and originated as follows, namely: Gaso¬ 
line leaking from a bucket was ignited by a soldering torch. 

The actual cash value of the said automobile insured as aforesaid 
amounted at the time of the fire to $1212.70, and the actual loss 
and damage by said fire on the same, and for which claim is hereby 
made was $1125.20. 

The personal property so insured belonged to the undersigned: 
that no other person or persons has any interest in said auto- 
12 mobile nor in said policy; and deponent further says that the 
said automobile for which he makes claim was at the time 
of the fire in the rear of 1828 Lamont St., N. W., his g-rage. as de¬ 
scribed in said policy. 

At the time said fire occurred, the bidding in which the said auto¬ 
mobile was kept was occupied in the several parts bv the parties 
hereinafter named, and for the following purposes, to wit: Harry E. 
Chandlee, and Dempster M. Smith; For the storage of automobiles. 

The said fire did not originate by any act, design or procurement 
(ui the part of the undersigned, or in consequence of any fraud or 
evil practice done or suffered by him; that nothing has been done 
by or with his privity or consent to violate any of the conditions of 
the policy or render it void. 

Any other information that may be required will be furnished 
on call, and considered a portion hereof. 

Witness mv hand at Washington, D. C., this 22nd dav of Novem¬ 
ber, A. D. 1911. 

HARRY ELLIS CHANDLEE, Assured. 


District of Columbia, ss: 

November 22, 1911. 

Personally appeared Harry E. Chandlee, signor of the foregoing 
statement, who makes solemn oath to the truth of the same, and 
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that no material fact is withheld that the said company should be 
advised of. 

Before me. 

RUDOLPH H. YEATMAN, 

Notary Public, I). C. 

District of Columbia, ss: 

I. Dempster M. Smith, of Washington, 1). C., certify that 
Id 1 am not concerned in the above mentioned loss or claim, 
either as a creditor or otherwise, or related to the insured or 
sufferer, and that 1 am acquainted with the character and circum¬ 
stances of said tire. and. having made diligent inquiry into the facts 
set forth in the foregoing statement, believe and know that Harry 
Ellis Chandlee really, by misfortune, without fraud or evil prac¬ 
tice. sustained by the described tire loss and damage to the amount 
of $1125.20. the sum stated in the foregoing affidavit. 

DEMPSTER M. SMITH. 


Subscribed and sworn to before me this 22d dav of November, 
A. I). 1911. 

RUDOLPH H. YEATMAN, 

Notary Public, I). C.” 

The said policy was given in evidence, and, by agreement of 
counsel for plaintiff and defendant the following are all the material 
portions thereof and are here set forth: 


“No. 21,847. 


$ 1200 . 


Springfield Fire and Marine Insurance Company of Springfield, 
Mass. In consideration of the stipulations herein named and of 
twenty-four dollars premium, does insure Harry Ellis Chandlee 
for the term of one vear from the sixth dav of .Julv, 1911, at noon 
to the sixth day of July, 1912. at noon against all direct loss or 
damage by fire, except as hereinafter provided to an amount not ex¬ 
ceeding twelve hundred dollars, to the following described property 
while located and contained as described herein, and not elsewhere, 
to wit:” 


(Here follows a blank space in the policy in which is pasted a 
printed and typewritten form in the words and figures following:) 
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“Floater—Automobile Form with Description. 


Xame of Insured—Harry Ellis Chandlee. 

Address of Insured—936 “F” Street N. W., Washington, I). C. 
Occupation of Insured—Patent Attorney. 

$1200.00—On One Automobile and equipment as herein de¬ 
scribed. 


Trade name 
of automobile 
and mfr. 

Factory 
and motor 
number. 


Motive— 


Model, 

Type of 
body. 

horse-power. 

No. of cylin¬ 
ders. 

License 

No. 

year, 
letter 
or No. 

Marion. 

3322 

Runabout. 

(iasoline, 40 It. P. 

0761 

1911 


The Automobile above described is usually kept, when not in use 
in building No. Hear #1823 Lamont Street. X. \Y., Washington. 
1>. C. Occupied as a Private Garage. 

'The above described Automobile when purchased by assured was 
New. 

State whether new or second hand. 

If second hand state when purchased-. 

The cost to the insured of the above described Automobile, includ¬ 
ing its equipment, was $1650. 

Is the Automobile fully paid for? Yes. 

State incumbrance, if any?-. 

For what purpose is this Automobile to l>e used? Private. 

State amount of other Insurance, if any, $—. 

Attached to and forming part of Policv No. 21847. Washington. 

I). C. 

Agency of the Springfield Fire A Marine Insurance Co., of Spring- 
field, Mass. 

Dated Julv 6, 1911. 

THOMAS J. FISHER A CO., INC., 

Ayent, 

By THOS. M. GALE, Vice-Prewhnt. 

15 Note.— Do not insure machines which are over three years 

old nor for a period of more than one year.” 

******* 

“This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or circum¬ 
stance concerning this insurance or the subject thereof; or if the 
interest of the insured in the property l>e not truly stated herein; 
or in case of any fraud or false swearing by the insured touching 
any matter relating to this insurance or the subject thereof, whether 
before or after a loss. 

This entire policy, unless otherwise provided by agreement in¬ 
dorsed hereon or added hereto, shall be void * * * if the in¬ 
terest of the insured be other than unconditional and sole owner¬ 
ship; * * * or if the subject of insurance be personal property 

and be or become incumbered by a chattel mortgage; * * * or 

2—2558a 
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if any change, other than by the death of an assured, take place in 
the interest, title, or possession of the subject of insurance * * * 

whether by legal process or judgment or by voluntary act of the in¬ 
sured. or otherwise; or if this policy he assigned before a loss. * * * 
If an application, survey, plan, or description of property be re¬ 
ferred to in this policy, it shall l>e a pail of this contract and a war¬ 
ranty by the insured. 

In any matter relating to this insurance no person, unless duly 
authorized in writing, shall be deemed the agent of this Com¬ 
pany. * * * 

If this policy shall be canceled as hereinbefore provided, or be¬ 
come void or cease, the premium having been actually paid. 
16 the unearned portion shall be returned on surrender of this 
policy or last renewal, this Company retaining the customary 
short rate; * * * 

If fire occur the insured shall give immediate notice of any loss 
thereby in writing to this Company * * * and within sixty 

days after the fire, unless such time is extended in writing by this 
Company, shall render a statement to this Company, signed and 
sworn to by said insured, stating the knowledge and belief of the 

insured as to the time and origin of the fire: the interest of the in¬ 

sured and of all others in the property: the cash value of each item 
thereof and the amount of loss thereon: all incumbrances thereon; 
* * * and * * * any changes in the title * * * of 

said property since the issuing of this policy. * * * 

This company shall not be held to have waived any provision or 
condition of this policy or any forfeiture thereof by any require¬ 
ment, act, or proceeding on its part relating to the appraisal or to 
any examination herein provided for. * * * 

Xo suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any Court of law or Equity until after full 
compliance by the insured with all the foregoing requirement', nor 
unless commenced within twelve months next after the fire. 


This policy is made and accepted subject to the foregoing stipu¬ 
lations and conditions, together with such other provisions. 
17 agreements or conditions as may be indorsed hereon or added 
hereto, and no officer, agent or other representative of this 
Company shall have power to waive any provision or condition of 
this policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto, and as to 
such provisions and conditions no officer, agent or representative 
shall have such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, shall l>e written 
upon or attached hereto, nor shall any privilege or permission af¬ 
fecting the insurance under this policy exist or be claimed by the 
insured unless so written or attached. 

In witness whereof, this Company has executed and attested 
these presents this sixth day of July 1911. 
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This policy shall not be valid until countersigned by the duly 
authorized Agent of the Company, at Washington, D. C. 

A. H. DAMON, President. 

W. J. MACKAY, Secretary. 

Countersigned by 

THOMAS J. FISHER & CO., INC.. Agent , 

By TIIOS. M. GALE, Vice-President. 

Endorsed on said policy is the following: 

Assignment of Interest by Insured. 

The interest of Harry Ellis Chandlee as owner of property cov¬ 
ered by this Policy is hereby assigned to The Provident Savings 
Bank subject to the consent of the Springfield Fire A Marine In¬ 
surance Companv. 

HARRY ELLIS CHANDLEE. 

Dated Julv 6th, 1911. 

This assignment of the policy endorsed thereon was not offered 
in evidence except in connection with the following explanation 
by the witness: The assignment was not filled in nor dated 

18 by plaintiff but by Bowman, an officer of the bank, and was 
signed by plaintiff after the fire, on October 28 or 24, 1911 : 

plaintiff signed it at the request of Bowman after the loss. One 
day, after the fire. Mr. Mooney, agent of the defendant, came to 
plaintiff’s office to see about the adjustment but left without reach¬ 
ing any definite adjustment, stating the policy could not be paid 
at that time; that the company objected to paying it at that time. 
Shortly afterwards, Mr. Mooney again called and plaintiff and he, 
after discussion, agreed that the sound value of the loss and dam¬ 
age to the car was $1125.20, of which agreement Mooney made a 
written memorandum which was given in evidence, and that 
amount represents plaintiff’s loss by reason of the fire. Plaintiff 
made demand for payment of the loss under the policy which 
defendant refused; plaintiff never received any return of his pre¬ 
mium; plaintiff owned the automobile free of incumbrance at the 
time he put the policy on it and owned it at the time of the fire; 
Higgins brought the policy to plaintiff’s office on July 8, 1911, so 
plaintiff was told, but did not leave it, but took it to the Provi¬ 
dent Savings Bank; plaintiff was away at the time; on July 5, 1911. 
plaintiff executed and acknowledged before Whitefield McKinlay, 
a Notary Public, a paper with reference to this Marion ear and 
delivered the same to Mr. Barrett who represented Mr. Ebersole; 
plaintiff identifies a certified copy thereof from the recorder of 
deeds’ office as a true copy of the paper he executed. Plaintiff did 
not know it had been recorded until after the fire; learned of its 
record from defendant’s agent, Mooney; plaintiff gave $200. 

19 cash, his note for $650 and the Paige-Detroit car to Ebersole 
for the Marion car; the price of $1200 stated in the recorded 
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paper given to Mr. Ebersole.was a figure filled in the paper by Mr. 
Ebersole: that was the figure fixed by Mr. Ebersole, in the paper. 
Plaintiff did not pay $1650 in actual cash for the Marion car; 
there was no definite statement as to how much the Paige-Detroit 
car was to he turned in at. or what the valuation of it would be: 
plaintiff was to give the Paige-Detroit car. $200. cash and the note 
for $650: the Marion car was priced to plaintiff by the Marion 
Company at $1650: they said it was a $1650. car. The Marion 
car had been used as a demonstrating car before plaintiff pur¬ 
chased. so he was told, hut does not know definitely: hut it was 
represented to him to be practically a new car; plaintiff did not 
understand it had been used as much as a demonstrating car would 
lx? used ordinarily: he understood it had been run and there are 

verv few automobiles that have not been run. in these davs. In 
• • 

answer to the question whether plaintiff understood he was getting 
the car at less than the list price, plaintiff said he understood that 
it was a favorable proposition that the car could be bought under 
those terms and that it was a verv easy wav to buy it. Plaintiff’s 
brother told plaintiff he had sent the policy to Mr. Bowman at the 
bank, by Higgins. Went to the bank to see about adjustment of 
the insurance and Bowman asked him to sign the assignment. 
Bowman was not the insurance agent; Being asked why he had 
to assign it. plaintiff answered that he understood that Ebersole had 
discounted the note plaintiff had given Ebersole at this bank 
through Mr. Bowman who held the note; thinks Mr. Bow- 
26 man also held the original of the recorded paper plaintiff 
had executed and given to Ebersole; the $650 note was 
marked paid and delivered to plaintiff July 29. 1911; plaintiff paid 
$50 and gave a new note to Ebersole for $600: after the fire there 
was still $500 due: plaintiff had owned the Paige-Detroit car a 
little less than a year when he traded it in. 

Tn the further cross-examination of plaintiff the following ques¬ 
tions were asked and answers given, which are herein set forth ver¬ 
batim at the instance of counsel for the plaintiff, to wit: 

“Q. Can you tell me why you executed this assignment of the 
policy to Mr. Bowman? A. So that Mr. Bowman could deduct 
from the amount of the policy what was still due and owing him 
on the note, and give me the balance. 

Q. Tt was a security for this note? A. Well that was the idea, 
yes. 

Q. That is how he came to hold it? A. Yes. sir.” 

Plaintiff paid the $500 balance due almost immediately after 
the fire. And thereupon the plaintiff rested his case. 

Thereupon the defendant, to maintain the issue on its part 
joined offered in evidence the duly certified copy of the record of 
the document which plaintiff had admitted having executed and de¬ 
livered to Ebersole, which document, at the instance of defendant, 
is set forth in full as follows: 
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21 ‘‘Liber 3438, Folio 109. 

No. 21. 

Recorded, July 7. 1911, at 10:35 A. M. 

II. Ellis Chaiullee 
to 

J. H. Ebersole. 

Chattel Mart (/aye. 

This is to certify that 1 have received of ,J. 11. Ebersole, the fol¬ 
lowing goods and chattels, to wit: 

One Marion Auto, factory #3322 for which 1 agree to pay the 
sum of Twelve Hundred ($1,200)—as follows: 

Five hundred and fifty ($550.00)—upon the execution of this 
agreement, and the Li lance in monthly installments of Fifty Dol¬ 
lars ($50) each, beginning on July 1st, 1911 and payable on the 
first day of each and every month thereafter, until the said amount 
of $1,200.00 is paid, the said balance of $650.00, hereby evidenced 
by promissory notes bearing — at the rate of six per cent (6%) per 
annum. 

And it is further agreed, that 1 will not remove or sutler to be 
removed said goods and chattels, or any part thereof, from the Dis¬ 
trict of Columbia, without the written consent of J. II. Ebersole. 

And it is further agreed that upon default of payment of any 
said installments, the whole shall be due at the election of J. 11. 
Ebersole. 

And it is further agreed that upon default of payment of any said 
installments, or my failure to keep and perform any of the agree¬ 
ments herein contained, that then and in either of said events, the 
said J. II. Ebersole is hereby authorized and empowered to enter at 
any time my premises or any place where the above men- 

22 tinned goods and chattels may then be, and take pos^ssion 
of and remove same or any part thereof, it being understood 

and agreed that, in that event of any such default, 1 forfeit all claim 
to whatever money I may have paid on said goods and chattels. 

And it is further agreed that any money paid by me before any 
such default shall he taken to be, and shall be, as rent for the said 
goods and chattels up to the time of said default. 

And it is further agreed that a waiver of the breach of any of 
the agreements contained herein, shall not be construed to be a 
waiver of the agreement itself, or any subsequent breach thereof, 
or any of the other agreements herein contained. 

And it is further agreed that said goods shall remain the property 
of J. II. Ebersole and no title thereto shall pass or rest in me until 
all the said payments have been made as herein provided. 

Witness my hand and seal the 5th day of July, 1911 A. D. 

H. ELLIS CI1ANDLEE. [seal.I 


14 


SPRINGFIELD FIRE A MARINE INS. CO. OF 


District of Columbia, To wit: 

I, Whitefield McKinlav, a Notary Public in and for the District 
of Columbia, do hereby certify that li. Ellis Chandlee, a party to a 
certain contract of conditional sale, bearing date on the 5 day ol 
July. 1911, A. I). and hereto annexed, personally appeared before 
me in the said District, the said 11. Ellis Chandlee. l>eing personally 
well known to me to be the person who executed the said contract 
and acknowledged the same to be his act and deed. 

*23 Given under mv hand and seal this 5 day of July A. D. 

1911. 

[notarial seal. I WHITEFIELD McK INLAY, 

Notary Public. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 3438, folio 109, one of the Land 
Records of the idstrict of Columbia. 

In testimony whereof 1 have hereunto set my hand and affixed 
the seal of this office this 27th day of October, A. D. 1911. 

[seal. J * R. w. DUTTON, 

Deputy Recorder of Deeds, D. ( '. 

Thereupon, the defendant rested its case. Whereupon, plaintiff, 
further to maintain the issue upon his part joined, gave in evidence 
the testimony of plaintiff tending to show that plaintiff had signed 
the original of the paper given in evidence by defendant on July 
5, 1911, subsequent to his application for insurance, at the request 
of Ebersole’s agent, Barrett, after Barrett had delivered the Marion 
car to plaintiff, because Barrett said it would be easier for him to 
discount the note of June 29, 1911, with this paper than without the 
paper, and plaintiff signed it as a personal courtesy to him in order 
that he might be able to raise money on the note, which was neces¬ 
sary for Mr. Ebersole to have as plaintiff understood. Plain- 
24 till received no consideration for signing it; the note, cash 
and Paige-Detroit car making up the consideration for tins 
Marion car had all passed on June 29tli, 1911; After the 29th of 
June there was nothing left undone in connection with plaintiff s 
arranging the contract for purchasing the Marion car; the last re¬ 
newal note was for $509. which plaintiff paid off when it came due 
directly after the tire; there was never given at any time in connec¬ 
tion with this transaction any series of notes of $50. each, running 
monthly; when the chattel trust was signed no notes were delivered 
by plaintiff; no notes or money of any kind; nothing except the 
paper itself. At the time he signed this paper for Mr. Ebersole, 
plaintiff' owed Ebersole $050. on a note for that amount; you might 
interpret it that he owed him $050 for the auto. Plaintiff further 
gave in evidence the testimony of Alfred Mooney showing that he is 
a Special Agent of the defendant; that he came to Washington four 
or five days after the fire and saw the plaintiff; at that time he was 
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not advised of the existence of the paper executed by plaintiff re¬ 
ferring to the mortgage of the title to the car; his first knowledge 
was on the afternoon of the day he saw plaintiff; he learned of the 
paper at the bank; was shown the receipt for it there; he then 
went to the record office and saw it and ordered a certified copy of it. 
Plaintiff further ottered the evidence of plaintiff that the premium 
paid by him on the policy had never been returned or tendered to 
him. Thereupon the plaintiff rested his case and the foregoing is 
the substance and tendenev of all the evidence given at the 


trial. 

25 Thereupon the defendant prayed the Court to instruct the 

jury to return a verdict for the defendant, but the Court re¬ 
fused so to instruct the jury, to which refusal the defendant excepted 
and the presiding justice noted the said exception upon his minutes, 
which the defendant prays may be saved to it, signed and sealed, 
which is accordingly done, now for then. 

And thereupon, before counsel for defendant addressed the jury, 
the counsel for defendant addressed the Court, and the Court re¬ 
sponded as follows: 


“Mr. Johnson: Am 1 correct, your Honor, in understanding that 
the only fact to he presented to the jury is whether or not the plain¬ 
tiff was the owner. 

The Court: W hether or not the title passed to him at the time 
he got possession. If the vendor retained the title this policy is void. 
That is the only question that the jury has to consider. 

Mr. Johnson: And the only thing I can argue to the jury? 

The Court: Yes, sir. 

Mr. Johnson: I ask your Honor to allow me an exception to that 
ruling.” 


And the presiding justice noted the said exception upon his min¬ 
utes which defendant prays may be saved to it, signed and sealed, 
which is accordingly done, now for then. 


Thereupon the Court charged the jury as follows: 

Gentlemen of the Jury, it is the part of wisdom for you to 
2<> determine the controversy according to the evidence which 
has actually been adduced before you. In the first place, that 
is your obligation under your oaths. Consequently for you to under¬ 
take to speculate about statements that might be made by witnesses 
who have not been called, is merelv idle and futile. 

There is a marked difference between the meaning of the expres¬ 
sion “title to personal property” and the “possession of personal 
property,” they being utterly distinct things. 

You may leave your watch at the jewelers to be repaired. He has 
possession of it, but it is your watch; you have the title; it belongs 
to you. So with any article that you own and permit another to 
have without intending to convey to him the absolute ownership, 
which indeed is the title. 

You must bear that distinction in mind in the determination of 
this case, because it is important for the reason that title is the in- 
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sigiiia of ownership, and whoever possesses title to personal property 
is the owner of it, although he has for purposes permitted another 
to have its possession. 

Inasmuch as the interest so far as value is concerned of title to 
property is measured by ownership, and inasmuch as insurance com¬ 
panies undertake to deal in insuring property with the interest the 
insured may have in title to property, it is a material and vital matter 
upon the question of a contract of insurance as to who the owner of 
the property undertaken to he insured is; for the reason indi- 
27 cated, that the owner of the property has a greater interest in 
its preservation, in its safety and in its welfare than one who 
is not the owner although lie may have possession of it. 

This suit is based on this policy. This suit affirms the validity of 
this policy in all of its terms. One of its terms is as follows, to he 
found in lines 7 and those which follow near to that: 

“This entire policy shall he void if the interest of the insured in 
the property be not truly stated herein. 

That is, truly stated in the policy. The interest stated by this 
policy is that of full ownership in the title, and therefore if the 
plaintiff did not at the time this policy was signed own this automo¬ 
bile absolutely and outright, then this policy is void by the very 
terms of it, and he cannot as matter of law or as matter of right re¬ 
cover anything on the policy. 

It is no just argument to you to talk about this insurance com¬ 
pany keeping the premium. There is nothing for tlie Company to 
do now, but to keep the premium; they cannot annul the policy and 
give up the premium. Neither can it refrain from returning the 
premium if this policy turns out to he void, because if this policy is 
void then the company has not carried any risk and will have to 
give back the premium. But it is not for you at this time and place 
to adjudicate the question, so do not let it influence you. 

The matter turns entirely on the question which has been argued 
by counsel, and as indicated by the Court, whether or not at 
2«S the time this policy was made Mr. Chandlee the plaintiff, was 
the owner of this automobile; whether lie owned the title to 
it; and that depends entirely upon what the mutual intention was of 
himself and the sellers of the automobile at the time thev let him 
take it. at the time they gave him possession. 

If they both intended that the title to the property should pass 
from the seller and become vested in Mr. Chandlee. so that he should 
be the absolute owner of it. and they no longer have the right of 
title, then he was the owner. But if the actual intention was that he 
should only have the possession of it. and not become the owner of it 
until the balance due of his purchase price was paid, then the title 
remained in the seller and remained in those from whom lie had 
undertaken to purchase it. and he was not the owner: this policy is 
void, and there cannot be any recovery upon it. 

Inasmuch as the possession of property indicates to the world, 
which knows nothing to the contrary that the possessor is the owner 
of it, and in that way the right of possession enabling people to deal 
with them as if they were the owner, Congress has seen fit to pass a 
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law to prevent the perpetration of frauds in such instances, the effect 
of which is that when the seller of property makes an arrangement 
with the purchaser whereby the seller shall keep the title until the 
property is paid for. that that arrangement, in order to be valid as 
against third persons who may afterwards deal with the property, 
has to he reduced to writing and filed with the Recorder of Reeds. 

The defendant claims here, inasmuch as they have found 
20 such a paper upon the files of the Recorder of Reeds, that that 
shows on account of what is in it, signed by Mr. Chandlee. 
that the mutual intention at the time of the negotiation for the auto¬ 
mobile was that the seller should keep the title until he had paid 
for it. 

This paper which he signed contained this statement: 

“It is further agreed that said goods shall remain the property of 
T. IT. Eber^ole. and no title thereto shall pass or rest in me until all 
the said payments have been made as herein provided." 

That clause in this agreement is important to the case, as indicated 
hv counsel for the defendant, to enable you to determine whether or 
not that admission made by the signature of Mr. Chandlee to this 
paper, shows that the mutual intention at the time of the delivery 
of the possession of the machine to him. was that Ehersole should 
keep the title until the machine was paid for. 

Tf vou find the effect of this admission to lead von to conclude 

«• 

that it does show what the intention between the two was at the time, 
then you are justified in taking this paper as proof of the fact that 
that was their actual intention. 

If vou find from the evidence in the case that that was the inten- 
« 

tion between the two, between Ehersole and Chandlee. that they both 
understood at the time Mr. Chandlee got possession of the automo¬ 
bile, that the title was to remain in Ehersole until it was paid for. 
then Mr. Chandlee was not the owner as described in this policy; the 
policy is void and he cannot recover. 

30 . So taking the proposition conversely, the only theory on 

which he claims recovery, is upon the theory that you find 
from this evidence that he secured from El>er<ole not only the right 
of possession and the use of the automobile, hut that Ehersole parted 
absolutely with his title and vested the ownership as well as the right 
of possession in Mr. Chandlee at the time Mr. Chandlee secured 
possession of the machine. 

Tf you find in favor of the plaintiff then the recovery ought to he 
the sum indicated by Mr. Lambert, as stated in this agreement, to¬ 
gether with interest from the date October 20, 1911. 

Mr. Lambert: Will your Honor instruct the jury in reference to 
the burden of proof to sustain the pleas being on the defendant. 
As to the ownership of course the burden of proof is on us to make 
our case, but it is on them to show breach. 

Mr. Johnson : The burden of proof is upon the plaintiff to show 
his case comes within Ihe complaint. 

Mr. Lambert: We have done that; it is a prima facie case. Rut 
the burden of proof shifts when it comes to sustaining the plea rela¬ 
tive to an alleged breach. 

3—2558a 
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Mr. Johnson: It remains with the plaintiff throughout the ca.^. 

The Court: The blmlen of proof is upon the plaintiff to prove 
by a preponderance of the evidence he was the owner of this ma¬ 
chine and that he had title to it. 

And the defendant prays that the foregoing exceptions he 
31 saved to it. signed and sealed and made a part of the record 
in this cause, which is accordingly done this 28th day of 
April, 1913, now for then. 

DAN TIIEW \YRIGHT, Justice. 


Assign meat of Errors. 

Filed April 30, 1913. 

* * * * * * * 

1. Phe Court erred in not directing the jury to return a verdict* 
for the defendant, as prayed by defendant and set forth in the Bill 
of Exceptions. 

2. The Court erred in confining the defendant's argument to 
the jury and the jury's consideration to the single fact whether the 
title to the automobile, the -object of the insurance passed to the 
plaintiff at the time the said automobile was delivered to the plaintiff 
as set forth in the Bill of Exceptions. 

3. The Court erred in entering judgment for the plaintiff. 

MYER COHEN, 

W. G. JOHNSON, 

Counsel for Defendant. 


Designation of Record. 

Filed April 30, 1913. 

******* 

32 The Clerk of the Court will please prepare the transcript 

of record for the appeal to the Court of Appeals herein, and 
include therein the following: 

1. Declaration. 

2. Pleas of Defendant. 

3. Joinder of Issue. 

4. Verdict of Jurv. 

5. Memo, of Motion for New Trial Overruled. 

0. Judgment. 

7. Note of Appeal in Open Court, and Approval of Appeal Bond. 

8. Bill of Exceptions. 

9. Order Extending Time for Filing Transcript of Record on 
Appeal. 

10. Assignment of Error-. 

11. Order for Transcript on Appeal. 

MYER COHEN, 

W. G. JOHNSON, 

Counsel for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32. both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part- of this transcript, in cause No. 54245 at Law, wherein Harry 
Fllis Chandlee is Plaintiff' and Springfield Fire & Marine Insurance 
Company of Springfield, Massachusetts, a corporation, is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe mv name and affix 
« • 

the seal of said Court, at the City of Washington, in said District, 
this fith day of May, 1913. 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Fndorsed on cover: District of Columbia Supreme Court. No. 
2558. Springfield Fire A Marine Ins. Co. of Springfield, Mass., a 
corp.. appellant, vs. Harry Kllis Chandlee. Court of Appeals, Dis¬ 
trict of Columbia. Filed May 14. 1913. Henry W. Hodges, clerk. 
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3)n thr Qkwrt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1913. 


No. 2558. 


SPRINGFIELD FIRE AND MARINE INSURANCE 
COMPANY OF SPRINGFIELD, MASSACHU¬ 
SETTS, APPELLANT, 

vs. 

HARRY ELLIS CHANDLEE, 


BRIEF FOR APPELLANT. 


Statement. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia (Rec., p. 4), by the 
defendant in the action. 

The suit was founded upon a policy of fire insurance 
issued by the defendant and sought to recover damages 
for the destruction, by fire, of an automobile, the sub¬ 
ject of the insurance. Appellant pleaded the general 
issue and a special plea setting up certain conditions in 
the policy under which, by its express terms it would be 
void in its entiretv, and that these conditions subsisted 
(Rec., p. 3). 

Attached to and forming part of the policy is a printed 
and typewritten form, called a “Floater” (Rec., p. 9), 
stating inter alia , the name of the insured, amount of 
insurance, $1,200, description of the chattel insured, that 
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it was new when purchased, that it cost $1,G50, is fully 
paid for and without incumbrance (Rec., p. 9). The policy 
contains the following conditions: 

“This entire policy shall be void if the insured 
has concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance con¬ 
cerning this insurance or the subject thereof; 
or if the interest of the insured in the property 
be not truly stated herein; or in case of any fraud 
or false swearing by the insured touching any 
matter relating to this insurance or the subject 
thereof, whether before or after a loss. 

“This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall 
be void ... if the interest of the insured 
be other than unconditional and sole ownership; 
. . . or if the subject of insurance be personal 

property and be or become incumbered bv a chattel 
mortgage; ... or if any change, other than 
by the death of an assured, take place in the 
interest, title, or possession of the subject of in¬ 
surance . . . whether by legal process or 

judgment or by voluntary act of the insured, or 
otherwise; or if this policy be assigned before a 
loss. . . . 

“If an application, survey, plan, or description 
of property be referred to in this policy, it shall be 
a part of this contract and a warranty by the 
insured. 

“In an}' matter relating to this insurance no 
person, unless duly authorized in writing, shall 
be deemed the agent of this company.” 

The policy was issued July 6, 1911 (Rec., p. 10), 
the fire occurred October 22, 1911, resulting in a total 
loss (Rec., p. 5), and the agreed sound value of the loss 
was SI,125.20 (Rec., p. 11). 

On June 29, 1911, the plaintiff purchased the Marion 
car, insured by the policy, from one Ebersole; he gave 
Ehersole a Paige-Detroit car, $200 in cash and his note 
for $650 dated June 29, 1911, payable in thirty days, and 
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the Marion car was delivered to plaintiff the same day; 
no chattel trust or incumbrance of any kind was then 
upon it or put on it at that time; just the mote for the 
balance due was given (Rec., p. 5). Plaintiff did not 
give SI,650 in cash for the Marion car, and there was no 
definite statement as to the valuation at which the 
Paige-Detroit car was to be taken. The Marion car was 
priced to plaintiff at $1,050. They said it was a SI,650 
car. It had been used as a demonstrating car before 
plaintiff purchased, but was represented to him to be 
practically new. He understood that it was a favorable 
proposition that the car could be bought under those 
terms and that it Was a very easy way to buy it (Rec., p. 
12 ). 

About July 1st or 2d he instructed one John J. Higgins, 
who had placed insurance for him on the other car, to 
place insurance on this one; plaintiff took the proper 
steps to obtain insurance through him, ordered the in¬ 
surance, and plaintiff made out the application. Plain¬ 
tiff left the city directly after ordering the insurance, 
returned July 4th, and left again July 7th. Had the car 
in his possession all the time. On July 5th, 1911, the day 
' before the policy was issued, the plaintiff executed, 
acknowledged before a notary, and delivered to one Bar¬ 
rett, who represented Ebersole, the instrument (styled a 
“chattel mortgage”) (Rec., p. 11) set out in full in the 
record (Rec., pp. 13-14). 

Plaintiff testified that he executed this document at the 
request of Ebersole’s agent, Barrett, after Barrett had 
delivered the car to plaintiff, because Barrett said it 
would be easier for him to discount the note of June 
29, 1911, with this document than without it and plain¬ 
tiff signed it as a personal courtesy to him, in order that 
he might raise money on the note, which it was necessary 
for Ebersole to have. At the time he executed it he 
owed Ebersole $050 on a note for that amount for the 
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car. At the time it was executed no new notes or money 
were given by plaintiff; nothing except the chattel trust; 
there never was given any series of notes of $50 each 
running monthly (Rec., p. 14). Higgins brought the 
policy to plaintiff s office July 8, 1911, but did not leave 
it. He took it to the Provident Savings Bank (Rec., p. 
11) where the plaintiff’s note was held (Rec., pp. 5, 12), 
and also the “chattel mortgage” (Rec., p. 12). 

When the original note of June 29, 1911, given for the 
purchase of the car. fell due, it was not paid, but “can¬ 
celled'' (Rec., j). 5), the plaintiff paid 850 cash and gave 
a new note to Ebersole for 8000 dollars. The last re¬ 
newal note was for 8500 (Rec., p. 14). After the fire 
(October 22, 1911), there was still 8500 due. 

The policy of insurance was assigned to the Provident 
Savings Bank, the assignment being dated July 6th , 1911 
(Rec., p. 11), the plaintiff testified that this date was 
filled in bv Bowman, an officer of the bank, but that 
plaintiff did not sign it until October 23 or 24, after the 
fire (Rec., p. 11) Bowman held the policy as security for 
the note (Rec., p. 12). Plaintiff paid the 8500 balance 
due almost immediately after the fire (Rec., p. 12) 

The policy contained a provision that in the event of 
fire occurring, the insured should furnish to the company 
a statement, signed and sworn to by him, stating, 
among other things, “the interest of the insured and of 
all others in the property,” all incumbrances thereon, 
and “any changes in the title of said property since the 
issuing of this policy” (Rec., p. 10). On November 22, 
1911, the plaintiff signed and swore to a statement and 
forwarded it to the defendant (Rec., pp. 0-8). In this 
he set forth the substance of the statements contained 
in the “floater,” among them that the automobile, when 
purchased, was new; that the cost to the insured was 
$1,650, and that it was fully paid for (Rec., pp. 0-7). 
This statement also says that the property so insured 
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belonged to the undersigned, that no other person or 
persons has any interest in said automobile nor in said 
policy (Rec., p. 7). Demand for payment was made and 
refused by defendant (Rec., p. 11). The defendant 
prayed the court to instruct the jury to render a verdict 
for defendant, which the court refused, and the defendant 
excepted (Rec., p. 15). The court also limited counsel 
in argument to the jury to the single question of fact 
whether the title to the automobile passed to plaintiff 
at the time plaintiff got possession, to which defendant 
excepted (Rec., p. 15). 

Assignment of Errors. 

1. The court erred in not directing the jury to return 
a verdict for the defendant (Rec., pp. 15, 18). 

2. The court erred in confining the defendant’s argu¬ 
ment and the jury’s consideration to the single fact, 
whether title to the automobile passed to the plaintiff 
at the time it was delivered to him (Rec., pp. 15, 18). 


ARGUMENT. 

It is respectfully submitted that upon the evidence 
presented by the plaintiff at the trial, the court should 
have directed a verdict for the defendant, because of the 
manifest violations of the conditions of the policy. 

I. 

Misrepresentation and Concealment. 

The policy itself shows that what the defendant under¬ 
took to insure, at the instance of Higgins, plaintiff’s 
agent, was a new Marion car which had cost the plaintiff 
sixteen hundred and fifty dollars, in money (Rec., p. 9), 
which, at the time of the insurance was fully paid for 
(Rec., p. 9), of which the plaintiff was the unconditional 
and sole owner, and that it was not then, nor should 
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become, during the life of the policy, incumbered by a 
chattel mortgage (Rec., p. 9), otherwise the policy should 
be void and the company be under no liability (Rec., 
p.. 9). It was also stipulated that the policy should be 
void if any chan ye other than by death of the assured, 
should take place in -the interest, title, or possession of 
the car (Rec., pp. 9-10). 

The plaintiff’s proof showed that the car was not new 
but had been used as a demonstrating car and was dis¬ 
posed of at less than the list price of sixteen hundred and 
fifty dollars , but at the price of twelve hundred dollars 
(Rec.. p. 13), a difference in value of four hundred and 
fifty dollars, or more than 25 per cent. This price “was 
fixed by Mr. Ebersole" (Rec., p. 12), who was the vendor 
and the only one who could fix the price. What was 
actually given for it was a second-hand car and two 
hundred dollars, and a note for six hundred and fifty 
dollars at thirty days. Upon this outlay the plaintiff 
obtained insurance for twelve hundred dollars , or a thou¬ 
sand dollars more than his cash outlay. 

The plaintiff asserts that the bill of sale, or chattel 
mortgage (which ever it may be considered at this time 
being immaterial), which he solemnly executed, acknowl¬ 
edged and delivered* was not genuine , but that it was a 
false document giving no legal rights, and was given to 
Ebersole, that he might deposit it with the Provident 
Savings Bank as security for the plaintiff’s note, and this 
fraud was to be perpetrated on the bank so that Ebersole 
might discount the note there. 

It was given for that express purpose; “in order that 
he might be able to raise money on the note" (Rec., p. 14). 
“It would be easier for him to discount the note of June 
29, 1911, with this paper than without the paper" (Rec., 
p. 14). And the note was discounted there, as appears 
by its endorsement, “demand, protest, and notice waived. 
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J. H. Ebersole” (Rec., p. 5), and the fact that the plain¬ 
tiff assigned the policy of insurance to “the Provident 
Savings Bank” (Rec., p. 11), “so that Mr. Bowman,” (who 
was “an officer of the bank" Rec., p. 11) “could deduct 
from the amount of the policy what was still due and 
owing him on the note ” (Rec., p. 12). 

II. 

The Plaintiff Did Not Have Title to the Car. 

The plaintiff admits the execution, acknowledgment, 
and delivery, by him, to the agent of Ebersole, of this 
document given to secure the note (Rec., p. 11). 

That instrument, which is set out in extenso (Rec., pp. 
13-14) is in form a contract of conditional sale of the car 
by Ebersole to Chandlee for $1,200, $550 in cash and 
the balance of $650 in monthly installments of $50 
monthly beginning July 1, 1911. It contains the usual 
right of repossession by the vendor in the event of de¬ 
fault, the condemnation, as rent, of payments made, and 
the reservation of title, in these words: 

“And it is further agreed that said goods shall 
remain the property of J. H. Ebersole and no 
title thereto shall pass or rest in me until all 
the payments have been made as herein provided” 
(Rec., p. 13). 

This document was duly acknowledged before a notary 
public (Rec., p. 14), and recorded July 7, 1911 (Rec., p. 
13). 

That this instrument constitutes a valid contract of 
sale and a valid reservation of the title in the vendor 
is not open to controversy, as all question about the 
effect of such contracts has already been foreclosed by 
the decision of this court. 

Minnix vs. Smith Bros., etc., Co., 33 App. D. C., 
245. 
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The contention of the plaintiff is, however, that it is 
merely void, because Ebersole, at the time, had no title 
or property in the car to be the subject of conditional 
sale, his entire title having passed to plaintiff by a valid 
and completed sale and delivery of the car to plaintiff 
on June 29, 1911, the details of which alleged sale are set 
forth in the plaintiff’s testimony in the bill of exceptions, 
and that no new consideration passed between plaintiff 
and Ebersole and the monthly notes mentioned in the 
contract of conditional sale were never given (Rec., pp. 
5, 14) . 

It is quite true that a part of the plaintiff’s testimony 
in chief, on direct examination, shows that he purchased 
the car on June 29, 1911, and paid therefor the agreed 
purchase price, to wit, 8200 cash, a second-hand Paige- 
Detroit car and his note, at thirty days for 8650, which 
was accepted in full payment and the car delivered to him 
in completion of the sale. 

But this is not all the plaintiff’s testimony, and the 
further testimony shows that there was a new and 
valuable consideration for entering into this second 
contract of conditional sale. First, he thereby induced 
the Provident Savings Bank to discount, for Ebersole, 
the plaintiff’s note for $650, which was an ample con¬ 
sideration in law. 

Secondly, under the original purchase, as stated by him, 
he was obliged to pay the note given for the deferred 
purchase money, six hundred and fifty dollars in thirty 
days , or on July 29, 1911. By the new contract he was 
given the privilege of paying that amount in monthly 
installments of fifty dollars, thus extending the time of 
payment of the six hundred and fifty dollars from thirty 
days to thirteen months. 

Plaintiff availed himself of this privilege. Oil July 
29, 1911, when the thirty day note for $650 fell due, he 
did not pay it, as required by the alleged original contract 
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of sale, but paid an installment oi fifty dollars, as provided 
in the new contract of conditional sale. The plaintiff 
testifies that the note for $650 was “delivered to plaintiff 
July 29, 1911; plaintiff paid fifty dollars and gave a new 
note to Ebersole for $600” (Rec., p. 12); “the last renewal 
note was for $500” (Rec., p. 14) “which plaintiff paid off 
when it came due, directly after the fire” (Rec., p. 14). 
“After the fire there was still five hundred dollars due” 
(Rec., p. 12). 

It is thus a demonstration that he did just what the 
new contract provided; paid “monthly installments of 
fifty dollars” every month until just after the fire—thus, 
July 29th, $50; August 29th, $50; September 29th, $50; 
making in all $150 which, credited on the $650, left the 
amount of “the last renewal note ” $500, falling due 
October 29th, or seven days after the fire. The mere fact 
that he did not go through the form of giving thirteen 
monthly notes of $50 each is wholly unimportant. His 
obligation under the alleged first sale was to pay six 
hundred and fifty dollars, in a lump sum in thirty days 
from June 29, 1911. His privilege under the new condi¬ 
tional sale was to pay in monthly installments which his 
own testimony shows that he did, and under no pretence 
of right under the first contract, but justifiable solely 
under the second. Where to this is added the fact, that 
the bank had discounted the notes on the faith of this 
second contract, which he says he executed to accomplish 
that express purpose, it can not be said there was no new 
consideration and no new contract of sale, superseding 
the first one. 

It must be remembered that the foregoing are not dis¬ 
puted facts but are the admitted facts of plaintiff’s own 
testimony. It was not, then, a question of fact for the 
jury to determine, whether the title passed by the 
alleged first sale, but was wholly the province of the court, 
as matter of law, to pass upon the legal effect of those 
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admitted facts and sav whether the contract of con- 

%/ 

ditional sale was a valid and binding one. If it was, 
then the jury should have been directed to render a 
verdict for the defendant in harmony with the rule as 
affirmed by this court in two cases where it was held 
that such a conditional sale was within the condition of 
the policy and rendered it void. 


Dumas vs. N. W. Fire Ins. Co., 12 App. I). C., 
245, 255-00. 

Hunt vs. Springfield Fire <fc Marine Insurance 
Co., 20 App. D. C., 48. 


In the last case, which was against the present ap¬ 
pellant the conditions of the policy were the same as 
here. 


III. 

The Car was Encumbered by a Chattel Mortgage. 

Even if this contract of conditional sale could not, for 
any technical reasons of form, be regarded as revesting 
the title in Ebersole (assuming that it had really passed 
out by the alleged contract of June 29, 1911), it was 
certainly good as between plaintiff and Ebersole and the 
bank as a chattel mortgage. No court would have per¬ 
mitted Chandlee, under the admitted facts above re¬ 
viewed, to deny to Ebersole and the bank a lien upon the 
car for the amount of that indebtedness by virtue of 
that contract and either could have enforced the lien, with 
the aid of a court of equity, by a sale of the property. 
And this is the condition of title referred to in the pro¬ 
hibition of the policy that the property insured shall 
not “be or become incumbered by a chattel mortgage” 
(Rec., p. 9). It is not aimed at the particular form of the 
mortgage, but to the subjection of the property to specific 
liens for which it may be sold. As said by this court in 
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the case of Hunt vs. Springfield Ins. Co., 20 App. D. C. 
(p. 50): 

“There is no ambiguity in the language of the 
condition set out in the policy. Its plain purpose 
is to guard against the incumbrance of the insured 
personal property without the knowledge or consent 
of the insurer , whether it be by way of technical 
chattel mortgage simply or by a conveyance in 
trust to third persons with similar power of sale 
in case of the default of the mortgagor. Each is 
a chattel mortgage within the ordinary mean¬ 
ing of the term.” 

It is not the form of the instrument creating the lien 
which is aimed at by the policy. The real subject of the 
condition is the incumbrance of the property which may 
decrease the interest of the assured in the preservation 
of the property or lead to a change of title by enforce¬ 
ment of the lien. 


IV. 

It was Error to Confine the Argument to the Jury to the 
Single Question Whether the Title Passed to 
Plaintiff When He Got Possession. 

By this restriction upon counsel there was nothing 
which could be presented to the j ury except a discussion 
of the effect of the conduct of Ebersole in giving pos¬ 
session of the car to plaintiff on June 29, and taking 
from him the $200 cash, his note for $650, and the 
Paige-Detroit car. 

This ruling cut off all right to discuss the subsequent 
conduct of plaintiff and his entering into a new super¬ 
seding contract, or his incumbering the. property, because 
the position taken by the court was that if there was a 
valid sale June 29, 1911, none of the subsequent acts 
of plaintiff could come within the prohibitions or condi¬ 
tions of the policy. 
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Among the conditions of the policy is one that the 
entire policy‘‘shall be void if it be assigned before a loss” 
(Rec., p. 10). The assignment, offered in evidence by 
plaintiff, shows on its face that it was “assigned before a 
loss” to wit, on “July 6th, 1911“ (Rec., p. 11). True, the 
plaintiff testified that that date was not filled in by 
plaintiff, but by Bowman, an officer of the bank, and 
that plaintiff signed it after the fire (Rec., p. 11). But 
defendant was not bound by this statement of plaintiff 
and if the jury had not believed it, but trusted rather to 
the written date of the assignment, their verdict must 
have been for the defendant. But defendant was not 
permitted to bring this contradiction of the plaintiff to 
their attention and they were not permitted to consider it. 

It is respectfully submitted that the judgment of the 
court below should be reversed. 

MYER COHEN, 

WM. G. JOHNSON, 

Counsel for Appellant. 
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We will take up and consider the various objections of the 
appellant, defendant below, to the action of the trial court, 
in the order they are presented in the latter’s brief. 

It is first claimed by the defendant that there was mis¬ 
representation and concealment, but a consideration of the 
second proposition advanced by it, viz., “Did the plaintiff 
have title to the car?” involves as well a consideration of the 
first proposition, and the two will be answered together. 
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Did the Plaintiff Have Title to the Car? 

The plaintiff testified that on June 29, 1911, being the 
owner of a Paige-Detroit automobile, he purchased of one 
J. H. Ebersole a Marion car, the subject of the insurance 
policy involved herein, for which he paid $200 in cash and 
executed and delivered a promissory note of that date for 
$650, and also delivered to the said Ebersole the Paige- 
Detroit automobile. The Marion car was delivered to him 
on the same day, and at that time there was no chattel trust 
nor incumbrance of any kind upon it (R., p. 5). There is 
no testimony in the record disputing these statements of the 
plaintiff. It follows that on June 29, 1911, the plaintiff had 
purchased and received absolute title to this automobile, de¬ 
livering and paying over to the vendor, Mr. Ebersole, the 
whole of the consideration for the purchase. In other words, 
the entire transaction between plaintiff and Ebersole was 
consummated on that day, and nothing remained to be done 
to perfect the title of plaintiff to the automobile. 

In the case of Minnix Company vs. Smith Brothers Type¬ 
writer Company, <33 App. D. C., 357-364, 365, which case is 
cited by the appellant, this court quotes from the case of 
Peabody vs. Maguire, 79 Maine, 572, as follows: 

“It is equally well settled that, in the sale of per¬ 
sonal property to be paid for by cash or by note on 
delivery, the payment of the money or the giving 
of the note is a condition precedent, and until that 
is done or waived the title does not pass from the 
vendor.” * * * 

Defendant attempts to avoid its obligations on this in¬ 
surance policy, for which it received due consideration, by 
claiming that subsequently the plaintiff executed the paper¬ 
writing contained at pages 13 and 14 of the record. Our 
reply to that contention is that that paper-writing, which is 
branded “chattel mortgage,” and which, by its terms, pur¬ 
ports to be a conditional sale of an automobile that had 
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already been sold and delivered, is a nullity, without con¬ 
sideration, and did not divest the plaintiff of the title that 
he had already acquired to this automobile. At most it 
could only be used as so much evidence of an admission of 
the plaintiff, to be weighed by the jury for what it was 
worth in determining the intention of the parties when the 
automobile was purchased. The execution of this paper¬ 
writing, which counsel for the appellant designates as a 
“document,” but does not attempt to definitely classify as a 
chattel mortgage or a conditional sale agreement, is ex¬ 
plained by the plaintiff as follows: 

On July 5, 1911, which was subsequent to the application 
made by plaintiff for the insurance policy involved herein, 
and after Mr. Barrett, the agent of Mr. Ebersole, had de¬ 
livered the Marion car to plaintiff, he executed this document 
because “Barrett said it would be easier for him to discount 
the note of June 29, 1911, with this paper than without the 
paper,” and plaintiff signed it as a personal courtesy to him 
in order that he might be able to raise the money on the 
note, which was necessary for Mr. Ebersole to have, as plain¬ 
tiff understood. Plaintiff received no consideration for sign¬ 
ing it; the note, cash, and Paige-Detroit car making up the 
consideration for this Marion car had all passed on June 29, 
1911; after the 29th of June there was nothing left undone 
in connection with plaintiff’s arranging the contract for pur¬ 
chasing the Marion car (R., p. 14). 

This document, with its self-designation of “chattel mort¬ 
gage,” refers to the consideration for delivery of the machine 
as being $1,200, as follows: 

“$550 upon the execution of this agreement, and 
the balance in monthly installments of $50 each, be¬ 
ginning on July 1, 1911, and payable on the first 
day of each and every month thereafter, until the 
said amount of $1,200 is paid, the said balance of 
$650 hereby evidenced by promissory notes bearing 
— at the rate of 6 per cent per annum” (R., p. 13). 


\ 
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At that time the sum of $550 was not paid, nor were a 
series of promissory notes for $50 each for the alleged bal¬ 
ance of the purchase price contemplated by the document 
executed and delivered by the plaintiff (R., p. 14). 

Defendant contends that plaintiff received a new and valu¬ 
able consideration for the execution of this document (first) 
because he thereby induced the Provident Savings Bank to 
discount for Ebersole the plaintiff's note for $650, and (sec¬ 
ond) because some alleged privilege was given plaintiff of 
paying the balance of $650 in monthly installments of $50 
instead of paying the full amount within thirty days. 

As to the first contention, it is evident that whatever may 
be the legal effect of an estoppel operating against the plain¬ 
tiff in favor of the Provident Savings Bank, yet the conduct 
of the plaintiff in executing this paper did not as a matter 
of law transfer the title to this automobile back from plaintiff 
to the vendor, Ebersole, so as to make the representation that 
plaintiff had title at the time of the issuance of the policy, 
a false one. And if this paper did not, as a matter of law, 
pass the title out of plaintiff, then defendant’s contention 
fails. 

As to the second reason given by defendant, it is apparent 
that the alleged consideration of an extension of time within 
which to pay the balance due did not legally exist, because 
certain things were to be done, namely, the execution of 
monthly notes, each in the sum of $50, which was not done, 
and therefore, left plaintiff’s original note of $650 in full 
force and effect, which note was negotiated by Ebersole to the 
Provident Savings Bank and the balance of $500 due on 
it paid to the bank after the fire had occurred and the auto¬ 
mobile totally destroyed (R., p. 14). 

At this point it may not be amiss to point out to the court 
that the plaintiff cannot be accused of any bad faith in this 
transaction, because even the document upon which the de¬ 
fendant relies as a technical defense to this claim was not 
signed until after plaintiff had made application to Mr. 
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Higgins for this insurance, which was about July 1st or 
2nd, 1911 (R., ]>. 5), the insurance policy being brought to 
his office by Higgins during his absence and then taken by 
the latter to the bank. (R., p. 11.) 

Plaintiff is criticized because an assignment of the policy 
was executed as testified to by him subsequent to the fire, 
for the purpose of permitting the bank to collect the pro¬ 
ceeds from the insurance company and apply part of same 
on account of the payment of the $500 note which plaintiff 
still owed in connection with the purchase of this machine. 
Plaintiff’s explanation that this assignment was not executed 
until after the fire is uncontradicted, and there remained 
in the case no evidence that he had assigned this policy be¬ 
fore loss, and thereby violated its provisions. 

It is further urged in this connection that there was mis¬ 
representation and concealment on the part of the plaintiff 
as to the value of the automobile insured. In the floater at¬ 
tached to the policy of insurance (R., p. 9), which is stated 
by the provisions of the policy to describe the property in¬ 
sured and to lie covered “while located and contained as 
described herein, not elsewhere” (R., p. 8), appears the fol¬ 
lowing statement: “The cost to the insured of the above 
described automobile, including its equipment, was $1,650” 
(R., ]>. 9). It is complained that plaintiff misrepresented 
this statement of fact. There is no testimony in the case 
that we can find which shows that the plaintiff made any 
such representation to the defendant company. There is 
nothing in the policy of insurance to which defendant can 
point making the statements contained in this floater, which 
statements are inserted by the insurance company in making 
up the policy of insurance, warranties or representations of 
the plaintiff. In other words, the sole purpose of this floater, 
as stated in the clause preceding it, was merely to describe 
the property to be covered by the policy of insurance. How¬ 
ever that may be, there is no evidence to show that the 
automobile did not cost $1,650. The plaintiff testified that 
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he paid the sum of $200 in cash and gave a note for $650, 
making $850, and also turned in his Paige-Detroit automo¬ 
bile and that the Marion car was priced to him at $1,650 
(R., p. 12). 

It is therefore respectfully submitted that the court did 
not err in leaving this question for the jury to pass upon, 
in the following language, inter alia: 

“If they both intended that the title to the prop¬ 
erty should pass from the seller and become vested 
in Mr. Chandlee, so that he should be the absolute 
owner of it, and they no longer have the right of 
title, then he was the owner. Rut if the actual in¬ 
tention was that he should only have the possession 
of it, and not become the owner of it until the bal¬ 
ance due of his purchase price was paid, then the 
title remained in the seller and remained in those 
from whom he had undertaken to purchase it, and he 
was not the owner; this policy is void, and there 
cannot be any recoverv upon it.” 

******* 

“This paper which he signed contained this state¬ 
ment : 

“ ‘It is further agreed that said goods shall remain 
the property of J. IT. Ebersole, and no title thereto 
shall pass or rest in me until all the said payments 
have been made as herein provided.’ 

“That clause in this agreement is important to the 
case, as indicated by counsel for the defendant, to 
enable you to determine whether or not that admis¬ 
sion made by the signature of Mr. Chandlee to this 
paper shows that the mutual intention at the time 
of the delivery of the possession of the machine to 
him was that Ebersole should keep the title until the 
machine was paid for. 

“If you find the effect of this admission to lead 
you to conclude that it does show what the intention 
between the two was at the time, then you are justi¬ 
fied in taking this paper as proof of the fact that 
that was their actual intention. 

“If you find from the evidence in the case that that 
was the intention between the two, between Ebersole 
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and Chandlee, that they both understood at the time 
Mr. Chandlee got possession of the automobile that 
the title was to remain in Ebersole until it was paid 
for, then Mr. Chandlee was not the owner as described 
in this policy; the policy is void and he cannot re¬ 
cover” (R., pp. 16, 17). 

Was the Car Encumbered by a Chattel Mortgage? 

The clause of the policy covering this contention provides 
for its avoidance, “if the subject of insurance be personal 
property and be or become incumbered by a chattel mort¬ 
gage” (R., p. 9). The jury, by its verdict, found that title 
to this car passed to the plaintiff—that it was not the inten¬ 
tion of Ebersole, the vendor, and plaintiff that the former 
retain title to the car, notwithstanding the execution of the 
so-called chattel mortgage. The document itself does not 
purport to convey plaintiff’s title to the car to trustees with 
power of sale, or to convey the car “in trust to third persons 
with similar power of sale in case of the default of the mort¬ 
gagor,” as contemplated by the case of Hunt vs. Spring- 
field Ins. Co., 20 App. D. C., 50. Therefore, we have plain¬ 
tiff with title to this car and a paper which does not purport 
to convey it away to anyone. 

It is argued that the bank, by virtue of this paper, had a 
lien on the car enforceable by a court of equity. The breach 
assigned in this connection in defendant’s pleas is as fol¬ 
lows : 

“And defendant further says that at the time the said 
policy of insurance was executed, the said automobile was 
encumbered by a chattel mortgage to secure the sum of, 
to wit, six hundred and fifty dollars” (R., p. 3). 

By the great weight of authority a defendant cannot show 
breach of warranty or violation of conditions, even where 
plaintiff has alleged fulfillment or compliance, without spe-- 
cially pleading the facts constituting the breach or condi¬ 
tion relied on, whether constituting a breach of condi- 
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tion precedent or a violation of a promissory or subsequent 
condition. 19 Cyc., 926. 

Therefore, we are only concerned with the question 
whether or not plaintiffs car was encumbered by a “chattel 
mortgage,” and not whether there be equitable liens or 
rights by way of estoppel. 

It has been determined that where the provisions of a 
policy are ambiguous and susceptible of two constructions, 
the construction most favorable to the insured will be fol¬ 
lowed. Ins. Co. vs. Coos Co., 151 U. S., 452. Defendant 
contends that “the real subject of the condition is the en¬ 
cumbrance of the property, which may decrease the interest 
of the assured in the preservation of the property*’ (Br., 
p. 11). It has seen fit. however, to assign a breach of a 
specific condition not to encumber by a “chattel mortgage.” 
If the expression “chattel mortgage*' be susceptible to a con¬ 
struction including an encumbrance of any kind, it is like¬ 
wise most certainly susceptible to a construction limiting its 
application to a technical form of chattel mortgage, or an 
instrument of similar purport conveying the title of the 
plaintiff to this car to some person, with power of sale in 
case of default. 

It is respectfully submitted that the paper-writing relied 
upon by the appellant does not come within the meaning 
to he ascribed to the language of the policy relied upon to 
establish a breach on the part of the plaintiff. 

The Alleged Restriction of the Argument of Counsel for 

Defendant. 

The colloquy relied on to establish this contention (R., 
p. 15) occurred during a discussion between counsel for the 
defendant and the court in reference to the effect of the 
•paper-writing executed by the plaintiff, it having been stren¬ 
uously urged that a verdict in favor of the defendant should 
be directed, for the reason that as a matter of law that paper- 
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writing disclosed that plaintiff had no title to the car at 
the time the insurance was effected. The court charged 
the jury at length and no exception was taken to the charge, 
defendant preferring to rely upon its exception to the refusal 
of the court to direct a verdict. 

The defendant did not submit any prayers requesting the 
court to direct the jury that if they found from the evi¬ 
dence that the insured car was not new, that it did not cost 
$1,650, that the policy was assigned before loss, or what 
not, that such a breach of condition would disentitle him 
to recover. It became the duty of the defendant, if it de¬ 
sired these points passed upon, to submit them in the usual 
way, by means of prayers for instructions to the jury. This 
it did not do. We therefore respectfully submit that this 
colloquy cannot he considered as an omnibus exception upon 
the theory that the court below refused to permit the jury 
to consider particular points in the case that counsel for 
defendant had in mind. 

It is respectfully submitted that there was no error com¬ 
mitted by the court below, and that its judgment should 
remain undisturbed. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

D. W. BAKER, 

Attorneys for Appellee. 
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